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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

of 1956 (“the Act”): ML DAVIDS (“complainant”) v MANGO PROVIDENT FUND 

(“first respondent”); LIBERTY GROUP LIMITED (“second respondent”) AND 

MANGO AIRLINES (PTY) LTD (“third respondent”) 

 

[1] INTRODUCTION  

 

1.1 The complaint concerns the alleged unlawful withholding of the 

complainant’s withdrawal benefit by the first respondent following the 

termination of his employment. 

  

1.2 The complaint was received by this Tribunal on 17 April 2012. A letter 

acknowledging receipt thereof was sent to the complainant on the same 

date. Letters were dispatched to the respondents giving them until          

11 June 2012 to file responses to the complaint. A response on behalf of 

the first respondent, which was forwarded to the complainant, was 

received from the second respondent on 21 May 2012. This Tribunal also 

received a response on behalf of the third respondent from Gildenhuys 
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Lessing Malatji Attorneys on 11 June 2012.  

 

1.3 Having considered the written submissions, it is considered unnecessary 

to hold a hearing in this matter. As the background facts are known to the 

parties, only those facts that are pertinent to the issues raised herein will 

be repeated. The determination and reasons therefor appear below.  

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant was initially employed on a fixed term contract by the 

third respondent from 1 March 2008 until December 2009. He was  

employed again as a Call Centre Manager on a fixed term contract 

commencing 1 January 2010 and terminating on 31 December 2012. The 

complainant was a member of the first respondent by virtue of his 

employment.  

 

2.2 During March 2010, the third respondent discovered some fraudulent 

activities allegedly committed by the complainant. The fraudulent activities 

relates to the alleged conduct of the complainant in making flights 

bookings on behalf of members of the public and accepting payment in 

cash direct from them into his various bank accounts. A disciplinary 

hearing was arranged for the complainant on 25 March 2010. However, 

the complainant did not attend the hearing and was subsequently found 

guilty in absentia. He was subsequently dismissed from his employment 

on 31 March 2010.  

 

2.3 The third respondent lodged a criminal case against the complainant for 

the alleged criminal activities in March 2010. However, on                        

16 February 2012, the criminal charges were provisionally withdrawn. On 

24 August 2010, the third respondent lodged a civil claim for damages 

against the complainant in the South Gauteng High Court in the amount of 
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R1 047 583.51. However, the third respondent subsequently decided to 

suspend the civil case pending the finalisation of the criminal case. The 

first respondent was requested to withhold payment of the complainant’s 

benefit in terms of section 37D(1)(b)(ii) of the Act pending the finalisation 

of the court cases against him.  

 

2.4 The withholding of the complainant’s benefit is the subject matter of this 

complaint.  

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the withholding of his benefit in the 

first respondent. He states that the criminal charges laid against him were 

withdrawn and as a result there is no need to withhold his benefit. He 

alleges that the third respondent wants to take his benefit to supplement 

its loss and had instructed the second respondent not to release his 

benefit. 

 

3.2 He requests this Tribunal to assist him in obtaining payment of a 

withdrawal benefit from the first respondent with interest.  

  

[4] RESPONSES 

 

 Response on behalf of the first respondent 

  

4.1 The second respondent submits that it did not receive a withdrawal 

notification form in respect of the complainant following the termination of 

his employment. It submits that it has requested assistance in obtaining 

the completed claim form from Salt Employee Benefits, who are the 

intermediaries of the first respondent.  

 



 

 

4 

Third respondent’s response 

 

Jurisdiction 

 

4.2 The third respondent submits that this Tribunal lacks jurisdiction to 

adjudicate this matter in terms of section 30H(2) of the Act. It states that 

this is due to the fact that criminal and civil proceedings have been 

instituted against the complainant prior to the lodging of this complaint in 

respect of a matter that would constitute the subject matter of the 

investigation.  

 

The merits 

 

4.3 The third respondent confirms that during March 2010 it discovered some 

fraudulent activities allegedly committed by the complainant as a Call 

Centre Manager. Its investigation revealed that the complainant had been 

making flights bookings on behalf of members of the public and accepting 

payment in cash directly from them. The total amount received by the 

complainant is R1 049 770.51. It contends that of the aforesaid amount, 

only two flights were cancelled in respect of two passengers, which 

amount to R2 187.00. Thus, it asserts that it suffered damages resulting 

from the complainant’s fraudulent activities in the amount of                    

R1 047 583.51. The investigation also revealed that the complainant was 

at work at the time when he was not supposed to be at work in order to 

conduct his fraudulent activities. 

 

4.4 On 19 March 2010, a meeting was held with the complainant where he 

admitted that he had been committing fraud since November 2008 by 

using and abusing his management system access and making entries in 

the employer’s system as “cash in bank”. He also admitted that he had 

been assisting his network of friends and family by issuing them with 
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discounted air tickets and received cash deposits into his personal bank 

account in return. The complainant made a statement in terms of which he 

admitted liability in this regard.  

 

4.5 The third respondent states that a disciplinary hearing was arranged for 

the complainant on 25 March 2010. However, the complainant failed to 

attend the hearing and was found guilty in absentia of committing the 

fraudulent activities. He was subsequently dismissed on 31 March 2010. 

On 13 April 2010, the complainant lodged a claim for unfair labour practice 

with the Commission for Conciliation, Mediation and Arbitration (“CCMA”). 

However, the claim was subsequently withdrawn on the grounds of lack of 

jurisdiction.  

 

4.6 It submits that it subsequently lodged a criminal case against the 

complainant. The criminal matter was postponed several times until the 

criminal charges were provisionally withdrawn on 16 February 2012. 

However, it states that it lodged a civil claim against the complainant on     

24 August 2010 in the South Gauteng High Court. This was due to the fact 

that the second respondent had advised that the statement made by the 

complainant wherein he admitted liability did not comply with section 37D 

of the Act. It indicates that it amended the statement which was signed by 

the complainant on 26 April 2010. It avers that the civil matter was 

subsequently suspended pending the finalisation of the criminal matter.  

 

4.7 On 17 February 2012, the complainant lodged another claim of unfair 

dismissal with the CCMA. The claim was dismissed on the grounds that it 

was lodged late and that the complainant admitted liability for the alleged 

fraud. It asserts that in terms of section 37D(1)(b)(ii) of the Act, a fund may 

deduct any amounts due by a member to his employer on a date when he 

ceases to be a member in respect of any compensation as a result of any 

damages caused to the employer by reason of theft, dishonesty, fraud or 
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misconduct by the member and in respect whereof the member has 

admitted liability in writing. This is incorporated in rule 6.11.1.1 of the fund. 

Rule 6.11.2 of the fund also allows the fund to withhold a member’s 

benefit if the member was dismissed by the employer on the grounds of 

theft, fraud or dishonesty and where the employer has instituted civil and 

criminal proceedings against him. In this matter, it states that the 

complainant was dismissed for alleged fraud against the third respondent. 

The third respondent has also instituted criminal and civil proceedings 

against him for the alleged fraud.  

 

4.8 It concludes that it is not responsible for any undue delay in the 

prosecution of the criminal and civil proceedings. It contends that the 

amount withheld does not exceed the value of its claim against the 

complainant. Therefore, it requests that the complaint be dismissed.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Jurisdiction  

 

 5.1 The third respondent contends that this Tribunal does not have jurisdiction 

over this matter as the criminal and civil proceedings against the 

complainant were lodged prior to the lodging of the complaint. Section 

30H(2) of the Act precludes this Tribunal from investigating a complaint, if 

prior to the lodging of the complaint, proceedings have been instituted in 

any civil court in respect of a matter which would constitute the subject 

matter of the investigation.  

 

 5.2 However, the submissions indicate that the subject matter before this 

Tribunal and the court proceedings are different. The third respondent is 

claiming damages for alleged loss against the complainant in the civil 

matter. The criminal case relates to alleged fraudulent conduct by the 
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complainant whilst still employed by the third respondent. However, the 

complaint before this Tribunal relates to the alleged unlawful withholding 

of the complainant’s withdrawal benefit following the termination of his 

employment. Thus, the subject matter in the complaint and the court 

cases are different. This Tribunal has jurisdiction to investigate whether or 

not the withholding of the complainant’s benefit is lawful or not.  

 

 5.3 In light of the above, the technical point falls to be dismissed.  

 

 The withholding of the complainant’s benefit 

 

 5.4 The issue that falls for determination is whether or not the first respondent 

is authorised to withhold the complainant’s withdrawal benefit in terms of 

the Act. 

  

 5.5 In terms of section 13A(1) of the Act, pension benefits are not reducible, 

transferable or executable save to the extent permitted by the Act, the 

Income Tax Act 58 of 1962 and the Maintenance Act of 1998. However, 

the Act allows for exceptions to this principle in certain circumstances. 

Section 37D(1)(b)(ii) of the Act is one of the exceptions to the general rule. 

It reads as follows: 

 

“(1)  A registered fund may- 

 

(b)  deduct any amount due by a member to his employer on the date 

of his retirement or on which he ceases to be a member of the 

fund, in respect of- 

 

(ii)  compensation (including any legal costs recoverable from 

the member in a matter contemplated in subparagraph (bb)) 

in respect of any damage caused to the employer by reason 

of any theft, dishonesty, fraud or misconduct by the member, 

and in respect of which- 
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(aa)    the member has in writing admitted liability to the 

employer; or 

 

(bb)  judgment has been obtained against the member in 

any court,   including a magistrate’s court,  

 

from any benefit payable in respect of the member or a beneficiary in terms of 

the rules of the fund, and pay such amount to the employer concerned.”  

 

 5.6 In the matter of Rowan v Standard Bank Staff Retirement Fund and 

Another (2) [2001] 2 BPLR 1643 (PFA) at 1648B-D), this Tribunal held that 

the provisions of section 37D(1)(b)(ii) demand that a number of 

requirements must be met before a deduction is permissible. These 

requirements are as follows: 

 

 an amount must be due by a member of a fund to his or her employer; 

 the amount must be due at the date of retirement or on which the member 

ceases to be a member of the fund; 

 the amount must be in respect of compensation payable; 

 the compensation must be in respect of any damage caused to the 

employer; 

 the damage caused to the employer must be by reason of theft, 

dishonesty, fraud or misconduct by the member; 

 the member must have furnished a written admission of liability to the 

employer in respect of the compensation in respect of the delictual 

damages caused to the employer; or 

 alternatively, the employer ought to have obtained a judgment in a court in 

respect of the compensation. 

 

 5.7 If these requirements are met, the fund may deduct the amount due by the 

member to the employer from the member’s benefit payable in terms of 

the rules and pay it to the employer. The purpose of section 37D of the Act 

is to protect an employer’s right to recover losses caused by the 
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misconduct of an employee and is a legitimate objective of protecting the 

employer’s rights to recover debts due (see Dakin v Southern Sun 

Retirement Fund [1999] 9 BPLR 22 (PFA).  

 

5.8 The submissions indicate that judgment has not been obtained against the 

complainant in respect of the alleged misconduct against the third 

respondent. However, the submissions indicate that the complainant has 

admitted liability for the alleged fraud during March 2010 by providing a 

written statement in this regard. The written statement wherein he 

admitted liability was later amended on 26 April 2010 and was signed by 

the complainant. There are also pending criminal and civil cases against 

him for alleged fraudulent conduct against the third respondent. 

 

5.9 In the matter of Highveld Steel and Vanadium Corporation Ltd and 

Oosthuizen [2009] 1 BPLR 1 (SCA) at E-G, the Supreme Court of Appeal 

held that section 37D(1)(i)(aa) and (bb) of the Act the legislature did not 

intend that proof of liability for damages must be available on termination 

of the employment contract on the grounds of misconduct. As a matter of 

logic, it is only in a few cases that an employer will have obtained a 

judgment against its employee by the time the latter’s employment is 

terminated because of the delay in finalising court cases. Thus, the 

section must be interpreted purposively to give effect to its purpose, which 

is to protect the right of the employer to recover its losses. Thus, the first 

respondent complied with the requirements of section 37D(1)(b)(ii) in 

withholding the complainant’s benefit as there are pending legal 

proceedings against him for alleged fraudulent conduct against the third 

respondent.  

5.10 There is nothing which indicates that the first respondent exercised its 

power or discretion in this regard unreasonably. The interest of the third 

respondent to protect its right to recover damages has to be taken into 

account having regard to the complainant’s right to access his benefit. The 
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facts indicate that the third respondent has taken reasonable steps to 

claim damages against the complainant in terms of section 37D(1)(b)(ii). 

There is nothing which suggests that it is unreasonably delaying the 

payment of the complainant’s benefit.  

 

5.11 In light of the above, the first respondent is legally authorised to withhold 

the complainant’s withdrawal benefit pending the finalisation of the legal 

proceedings against him. In fact, the first respondent is authorised to 

deduct the complainant’s benefit and pay it to the third respondent as he 

had admitted liability in writing (see Section 37D(1)(b)(ii)(aa)). However, 

the third respondent may wish to pursue its civil case due to the fact that 

its claim for damages exceeds the amount of the complainant’s benefit. 

 

[6] ORDER 

 

1.   In the result, the complaint cannot be upheld and is dismissed. 

 

DATED AT JOHANNESBURG ON THIS 10TH DAY OF OCTOBER 2012 

 

 

 

____________________________________  

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

 

Section 30M Filing: Magistrate’s Court  

 


